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Section |

Migration Issues
Within SAARC

his paper aims to analyse the con-

trol of migration across five South

Asian Association for Regional

Cooperation (SAARC) states;
India, Pakistan, Bangladesh, Nepal, and Sri
Lanka; assess the protections afforded to
migrants, and restrictions and burdens
placed upon migrants and potential
migrants. It also seeks to identify deficien-
cies in the existing systems and put for-
ward proposals for reform of the current
structure. The position of three other
SAARC states, the Maldives, Bhutan and
Afghanistan is beyond the scope of this
study.

The paper examines the rights of migrants
in international law and goes on to exam-
ine the policy and legal frameworks of the
various states concerned. It further ana-
lyzes the effectiveness of various regulato-
ry regimes and the effects of those regimes
upon migrants and potential migrants. The
effectiveness of the various regimes is then
tested against the international framework
of rights for migrant workers. Deficiencies
and lacunae are identified.

The paper will examine voluntary and reg-
ular/documented migration. Detailed con-
sideration of the issue of irregular/undocu-
mented migration and trafficking is beyond
the scope of this paper, although links
between the two phenomena are examined
where appropriate.

Research undertaken for this study has
been paper-based, examining treaties, legis-
lation and policies, as well as reviewing lit-
erature relevant to the subject. The direct
experiences of individual migrants from the
various states are beyond the scope of the
research undertaken.

The conclusions reached by the study indi-

cate that the priority for states should be
the facilitation of free movement of labour,
whilst ensuring the welfare of migrants
within their borders and of those migrating
to other states. It is essential that each
state (if it does not already do so') has in
place a national plan for migration and, it
ratifies, implements and monitors adher-
ence to the various applicable human rights
conventions affording rights to migrants,
and in particular the International
Convention on the Rights of Migrant
Workers and Members of Their Families.
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Further, it is clear that each state examined
must take steps to simplify and reduce the
costs of its migration system, minimising
the opportunity for corruption and widen-
ing the scope of those having access to reg-
ular migration to poorer sections of the
population. Finally it is clear that states
must take into account the particular
impacts of migration upon female popula-
tions and take appropriate steps to support
both their independence and welfare,
whether they are themselves migrants or
whether they remain in the sending state.

Migrant Workers in SAARC: Dignity and Freedom Across Borders
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Introduction

n 22 January 2008, at a meet-

ing of the International

Organisation of Migration in

Dubai as part of the Colombo
Process, the Human Rights Watch called for
officials to discuss and address the wide-
spread violations of migrant workers'
rights.” They drew attention to practices
such as the non-payment of wages, physical
violence, confiscation of passports and
deception arising as part of recruitment
processes.

The vulnerability of migrant workers is well
documented and continues to be of con-
cern despite a broad range of both interna-
tional and national measures in place to
protect their rights. This paper seeks to
examine the practices and protections
existing in five South Asian states, India,
Pakistan, Bangladesh, Nepal, and Sri Lanka,
relating to migrant workers. As will be
seen, these states contribute significantly to
the world's pool of migrant labour and are,
to varying degrees, dependent upon the
remittances received as a result of migra-
tion. However, their national and interna-
tional responses to the issue of protection
of migrants vary and all fail to fully ensure
the basic rights of their citizens. Of partic-
ular note is the failure of the SAARC, of
which the states are members, to have in
place any coherent strategy on migration
despite its ambitious aims for a move
towards a South Asian free trade and com-
mon currency regime.

The Historical Context

of Migration

The United Nations estimated that as at
2005, there were |91 million migrants,
approximately 3% of the world population,
living outside their country of birth.
Levels of migration are predicted to rise to

230 million by 2050.* Half of the migrant
population is estimated to be female.

Migration is not a modern phenomenon.
Historically populations have moved, indi-
vidually or in groups, for a variety of rea-
sons, from economic to socio-political.
However, the development of nation states
led, in various areas of the world, to
increased regulation of migration. Equally,
the development of various colonial pow-
ers and the period of colonial expansion
created a state-sponsored need for the
transfer of workers from one territory to
another for the purposes of labour supply.
Additionally, across various areas in South
Asia, traditional patterns of migration have
developed, based around tribal affiliations,
family networks and seasonal work.
Independence saw mass migration across
what are now the borders of India,
Pakistan, Bangladesh, Nepal and Sri Lanka,
estimated at between 35 and 40 million
people.®

Post-partition states have sought to regu-
late the flow of populations both into and
out of their territory. This has been done
by the imposition of visa controls for those
entering and, in various states, exit controls
for those seeking to leave. As will be seen,
the states examined in this study have
adopted this model, restricting the exit of
labour through various levels of control.
This approach contrasts sharply with that
of states within Europe and North
America, which do not seek to restrict the
outflow of labour, regarding emigration as a
component part of the right to freedom of
movement.

In South Asia, the political reality of rela-
tions between states has significantly
restricted the ability of migrants to move
from one SAARC state to another. Poor
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political relations between states such as
India and Pakistan have led to restrictive
visa policies and, as will be seen, levels of
migration between SAARC states (at least
in formal, documented terms) have been
extremely low. However, migration contin-
ues within the region, largely undocument-
ed, in response to various factors.

Current Levels of and

Trends in Migration

Accurately monitoring migration levels and
trends has proved to be difficult, as figures
are reliant upon individual states' defini-
tions and internal monitoring of migration.
Irregular/undocumented migration creates
further difficulties in the accurate collation
of figures.

Levels of documented migration as
between India, Pakistan, Bangladesh, Nepal,
and Sri Lanka remain negligible in compari-
son to the Middle Eastern position.

Factors Influencing Migration
The indicators influencing those who
migrate are often referred to as "push" and
"pull" factors. Push factors are widely
recognised as including: economic factors,
lower living standards and restricted life
chances; political and social instability; con-
flict and warfare; ecological degradation;
natural disasters; family networks; seasonal
patterns of work; and porous borders. Pull
factors are regarded as including: higher
wages; improved job opportunities; better

FIsT b "
However, it is clear that South Asia con- 4," ’ s ‘
tributes considerably to the pool of i a =
migrant labour. The World Migration wr ‘
Report® estimates that Asia as a whole pro- @ — . ¥ % ) ‘
duces 49.7 million migrants, with ﬁ: g
Bangladesh alone producing 4.1 million -

migrants.” Patterns of migration have devel-
oped over time, with initial migration to the
UK and Europe to accommodate post
World War Il labour shortages. This migra-
tion was largely long-term, with migrants
being joined by family members and settling
permanently. However, the Middle Eastern
oil boom of the 1970s saw a major change
in migratory patterns in South Asia, with a
move to short-term migration by single
males to work in the construction sector.
Large-scale but short-term migration to
the Middle East by low skilled workers has
continued to dominate migration from
South Asia, although with increased partici-
pation of women engaged in domestic
work.® Seventy five percent of India's
migrant population is estimated to be
based in the Middle East’ Similarly, the
majority of Pakistani," Bangladeshi, and Sri
Lankan'' migrant workers are Middle East-
based. Nepal has typically followed a dif-
ferent model, with the majority of workers
migrating to India, but the country has seen
a large increase in migration to the Middle
East.”

by

living conditions; freedom from instability
and persecution; aging populations in
receiving countries; and gaps in the labour
market."

Countries have also traditionally been
divided as between sending and receiving
states i.e. those exporting and those
importing labour. Bangladesh, Nepal, and
Sri Lanka are sending states, exporting
labour. However, as will be seen in the con-
text of both India and Pakistan, some states
function as both sending and receiving
states, exporting labour whilst receiving
considerable numbers of refugees and

Migrant Workers in SAARC: Dignity and Freedom Across Borders
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States too benefit
from migration.
The sending state
has a clear
interest in the
remittances
received from
migrant workers.
However, it is
also important to
recognise the
benefits to
receiving states.

workers from neighbouring states.

A significant factor influencing levels of
migration is the stance taken by individual
state governments. Those states exporting
labour in the developing world frequently
do so with two explicit aims: to reduce
unemployment (and thus increase internal
stability) and to increase foreign exchange
income. These two factors have, as will be
seen, influenced the regulatory regimes put
in place to control and monitor migration
in the various states reviewed.

Remittances are a vital form of income,
representing the second largest source of
external funding in the developing world."
A detailed analysis of the importance and
management of remittances is beyond the
scope of this report. However, it is impor-
tant to note the general background. Forty
percent of the world's poor are estimated
to reside in South Asia and forty five per-
cent of the population of the South Asian
countries live on less than one dollar a
day.” Poverty figures for the sample states
show a clear economic imperative for
migration: India (28.6%); Pakistan (32%);
Bangladesh (49.8%); Nepal (32%); and Sri
Lanka (25%). Twenty percent of the world's
remittances are sent to South Asia, with
78% bound for India, 12% for Bangladesh,
2.1% for Pakistan, and |.1% for Sri Lanka.'®

Benefits and Negative
Aspects of Migration

Migration provides opportunities for
migrants, their families and the various
states concerned. There is, for the
migrant, obvious scope for securing remit-
tances, savings and investment, the possibil-
ity of widening his/her skills base and diver-
sifying the economic risks he/she may face
in the future.

States too benefit from migration. The
sending state has a clear interest in the
remittances received from migrant work-
ers. However, it is also important to recog-
nise the benefits to receiving states.
Stereotypical ideas suggesting that existing
indigenous workers are disadvantaged by

displacement or depression of wage levels
have not been borne out by research and it
is clear that migrant labour instead fills
skills gaps and shortages."”

However, whilst migration is most fre-
quently driven by survival issues,'®and can
be poverty-reducing, international migra-
tion can be seen as increasing inequality
between migrants and non-migrants."”
Whether this increased inequality occurs is
largely dependent upon the opportunities
afforded to returning migrants to invest
productively, a factor largely determined by
state policy, infrastructure and job oppor-
tunities upon return.” Whilst migration can
be utilised to reduce inequality, it can be
seen that state policy is vital in maximising
the benefits of migration beyond the indi-
vidual migrant.

Additionally, the position of women
requires particular note. Women have not
evenly benefited from migration. As will be
seen, some states, particularly those in
South Asia, have restricted women in terms
of migration on the grounds of protection.
However, those women who do not
migrate but are left behind by migrating
partners have reported mixed outcomes;
some find new independence within fami-
ly/social structures, whilst others become
more vulnerable in the absence of a part-
ner.”? Further, the increase in female migra-
tion to the Middle East in the domestic sec-
tor has led to the establishment of 'Global
Care Chains',in which women are removed
from their own families and instead provide
care for families of employers abroad. This
can leave families without adequate sup-
port beyond the provision of finance
through remittances. As is argued below,
states should provide freedom of choice to
women in terms of migration, but must
ensure that, given their particular vulnera-
bilities once outside their home state, ade-
quate protections are in place for their
safety.
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The International
Position in Relation
to Migrant Workers

General Provision
igration is a phenomenon
affecting the international com-
munity as a whole. The status
of migrants has therefore
received attention in terms of various
international treaties. The rights of
migrants have been addressed by both the
International Labour Organisation (ILO)
and the United Nations (UN). As will be
seen, however, the rights of migrants
remain of particular concern.

The various UN instruments make few
explicit references to the rights of migrant
workers and there is need to ensure their
rights in each of the treaties forming the
basic framework of rights. These include
the International Covenant on Civil and
Political Rights (ICCPR); the International
Covenant on Economic, Social and Cultural
Rights (ICESCR); the Convention on the
Rights of the Child (CRC); the Convention

1

on the Elimination of All Forms of
Discrimination Against Women (CEDAW);
the Convention on the Elimination of All
Forms of Racial Discrimination (CERD);
the Convention Against Torture and other
Cruel, Inhuman and Degrading Treatment
or Punishment (CAT); and the Convention
on the Rights of Persons with Disabilities
(CRP).

However, the Human Rights Committee
has made clear that states are required to
provide the rights set out to individuals
within their territoryl/jurisdiction without
discrimination and such rights must not be
limited to nationals of the state. Despite
these broad-ranging protections, the pre-
carious position of migrants in many states
has continued to give rise to cause for con-
cern. In consequence, a Special Rapporteur
on the Human Rights of Migrants was
approved by the Commission on Human
Rights in 1999, currently a position held by
Mexico’s Jorge Bustamante.

Migrant Workers in SAARC: Dignity and Freedom Across Borders

7



ILO Framework

The ILO has produced a wide-ranging
framework of non-binding standards for
labour provision in general, and for
migrants, in particular.

The major ILO provisions in relation to
migrant workers can be found in the
Migration for Employment (Revised)
Convention 1949 (No. 97) and the Migrant
Workers (Supplementary Provisions)
Convention 1975 (No. 143). These instru-
ments outline principles of non-discrimina-
tion, equality of treatment in various areas,
such as remuneration, accommodation,
social security, taxation and address abusive
working conditions. Additionally, in 1998,
the ILO issued the Declaration on the
Fundamental Principles and Rights at Work,
applicable to both national and migrant
workers, setting out four fundamental prin-
ciples: freedom of association; the elimina-
tion of forced and compulsory labour; the
abolition of child labour; and the elimina-
tion of discrimination in respect of employ-
ment and occupation.

The CRMW 1990

Despite the framework of human rights set
out above, it was recognised that the inter-
national system was required to provide
something beyond general rights to equali-
ty and non-binding guidance. In conse-
quence, the Convention on Protection of
the Rights of All Migrant Workers And
Members of Their Families 1990 (CRMW)
was drafted. It came into force on | July
2003. The Convention was designed to
make clear the applicability of human rights
to migrant workers, and to fill gaps and
lacunae identified in existing general pro-
tection.

The basic framework of the CRMW mir-
rors that of other UN rights treaties. It
establishes a Committee to monitor and
comment upon the performance of mem-
ber states and establishes a state's ability to
voluntarily agree to both state and individ-
ual complaints.

B’
-

The rights enunciated by the CRMWV are
essentially divided into those which are
applicable to all migrants, either document-
ed or undocumented, and those which
apply solely to documented migrants.

The Convention seeks to provide a mini-
mum floor of rights available to all migrants
and their families regardless of their legal
status. These rights encompass: the right to
life; not to be subjected to torture, forced
labour or arbitrary deprivation of proper-
ty; freedom of thought, conscience, religion
and opinion; privacy; liberty and security;
equality before the courts; and not to be

8 | Migrant Workers in SAARC: Dignity and Freedom Across Borders
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imprisoned for the failure to fulfil a con-
tractual obligation. Additionally, there are
rights not to have travel documents confis-
cated or destroyed; to consular access; to
recognition before the law; to take part in
trade union activities; to receive access to
social security and emergency medical
treatment; to transfer earnings; to equality
with nationals in terms of remuneration
and basic terms and conditions; and not to
be subjected to collective expulsion. The
children of migrants are given rights to be
registered at birth and access to education.
These rights do not, however, regularise

the status of undocumented migrants.

Documented migrants and their families
benefit from an array of enhanced rights, in
addition to those set out above. These
include liberty of movement; the rights to
take part in the public affairs of their state
of origin; equality of treatment in educa-
tion, housing, vocational training, health and
social services; participation in cultural life;
single taxation arrangements; and the right
to choose their remunerated activity. In
the field of employment law, migrants shall
benefit from equality in terms of protection

Migrant Workers in SAARC: Dignity and Freedom Across Borders
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against dismissal, unemployment benefits
and access to anti-unemployment meas-
ures. There is additional protection in rela-
tion to expulsion.

Importantly, various categories of workers,
not covered by the general human rights
provisions discussed above, are defined as
migrants for the purposes of this
Convention. These comprise frontier, sea-
sonal, itinerant, project-tied, specified-
employment and self-employed workers.

The various member states are required to
respect and ensure to all migrants and their
families within their territory or jurisdic-
tion the rights set out without discrimina-
tion.

Whilst a number of the rights set out are
contained in the other UN instruments
described above, a number are new and
contentious. For instance, Article 8 sets
out the right of a migrant and his/her fami-
ly members to leave any state, including
their state of origin, such right not being
subject to any restriction save in respect of
national security, public order, public health
or morals, or the rights and freedoms of

others.The right of unrestricted free move-
ment is one which runs contrary to the
policies of many South Asian states, which
seek to restrict and regulate free move-
ment by exit control. As will be seen, all of
the states in this study seek to do so to
some extent.

Further; Article 66(1) sets out that the
right to undertake operations with a view
to the recruitment of migrant workers shall
be restricted to a public service or body
established under a bi- or multi-lateral
treaty. However, Article 66(2) does pro-
vide that private agencies may undertake
such activities subject to authorisation,
approval and supervision by public author-
ities. It is likely that states operating an
essentially privatised system of recruitment
with minimal or ineffective state supervi-
sion would find this obligation problematic.

Adoption of International
Standards in South Asia

Despite the importance of political and
economic migration in South Asia, states
have been reluctant to accept international
standards related to migration of labour.
The ILO Conventions (97 and 143) have
not been ratified by India, Pakistan,
Bangladesh, Nepal, and Sri Lanka. Of the
five states, only Sri Lanka has acceded to
the CRMW. Bangladesh signed the CRMW
on 7 October 1998. Whilst signature is
intended to be a preliminary step to ratifi-
cation, no further steps have been taken.

The UN commented in its Report on
International Migration in October 2008:%

"Despite the growth of migration in Asia
and the Pacific, protecting the rights of
migrants remains at the fringes of discus-
sion...Whilst there are some bilateral
agreements between some countries of
origin and destination in the region, mostly
through memoranda of understanding,
those primarily regulate the movement of
workers and have little impact on the treat-
ment migrant workers receive in the coun-
try of employment.”
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) The National
Section 2| Positions of the

Sample States

General Models
our distinct models can be identi-
fied in terms of national migration
policies: laissez faire; state-regulated;
state-regulated and managed; and
state monopoly.* The laissez faire model, in
which emigration is left entirely to the
market, is generally adopted by high-
income states such as the UK. The state-
regulated model, in which sending coun-
tries use law to regulate the recruitment of
nationals for work abroad but the actual
recruitment is left to the market has been
adopted in some South Asian states,
notably India. The state-regulated and man-
aged model allows both state and private
enterprises to recruit and place workers
within a system of state regulation. This
model has, as will be seen, been adopted by
Pakistan.  Finally, some states, such as
China, hold a state monopoly on recruit-
ment and placement of workers.

\

:
i’
;

As will be seen, the success or failure of
these models is largely dependent upon the
ability of the state to provide an affordable
and properly regulated service to migrants,
which maximises their choices and min-
imises costs. The opportunity for corrup-
tion and the failure to provide regulation
increases cost, excludes the poorest sec-
tions of society from opportunities to
migrate and encourages undocumented
migration.

The following section will analyse the mod-
els of migration management adopted by
India, Pakistan, Bangladesh, Nepal and Sri
Lanka, the protections afforded to migrants
and the restrictions placed upon them.

General Critiques
As will be seen, each of the states analysed
seek to restrict migration by their citizens

Migrant Workers in SAARC: Dignity and Freedom Across Borders (N



for work purposes.They do so in the guise
of seeking to protect the actual and poten-
tial migrants concerned in the context of
mass migration. However, the mechanisms
adopted, in fact, place significant constraints
on the freedom of movement of migrants,
whilst affording little real protection from
exploitation.

All of the states examined restrict freedom
of movement by imposing restrictions on
migrants' ability to exit their state of origin
without appropriate clearances and formal-
ities. These restrictions range from limiting
migration to listed and approved states to
the imposition of visa restrictions based
upon the terms of the work offered.

Additionally, each of the states surveyed
provides migrants on a mass scale to the
world labour market, largely in the Middle
East/Gulf, along with, increasingly, South
East Asia. The methods adopted in manag-
ing mass migration have varied in their suc-
cess but, as will be examined, the complex-
ity in nature of the controls, the number of
contacts with officialdom and the expenses
incurred by migrants have rendered the
processes problematic for migrants. The
processes operated by states can be seen
as income generating as opposed to pro-
tective in nature, and the failure of states to
implement the protective measures that do
exist, particularly in relation to the regula-
tion of recruitment agencies, leave migrants
vulnerable to unchecked abuse and
exploitation.

Finally, the issue of income generation for
states will be seen as a significant driver in
states' failure to increase levels of protec-
tion for migrants once they are successful-
ly placed abroad. States which rely signifi-
cantly upon remittance income (all of those
reviewed save for India) have demonstrated
a marked reluctance to render their stock
of migrant labour "uncompetitive" in com-
parison with other labour-providing states.
This failure, coupled with these states' lack
of commitment to adopt and adhere to
international labour standards, leaves
migrants vulnerable to well—documented
abuses once placed abroad.

India

Overview
ndia is,as commented above, not a party
to the ILO conventions on migrant
workers nor the CRMW. It has been,
however, a member of the International
Organisation on Migration (IOM) since
June 2008. India rates 126/177 on the
Human Development Index.

Despite India receiving a significant propor-
tion of the world's remittance income
(23.7 billion dollars®), the impact of inter-
national migration on its overall population
is insignificant, representing just 0.5%.
Women make up half of its international
migrants. However, the impact of interna-
tional migration in a number of states with-
in India, particularly Kerala, is very signifi-
cant.” Sixty percent of India's international
migrants originate from three states:
Kerala; Tamil Nadu; and Andhra Pradesh.
The vast majority of these international
migrants travel to the Middle East, with
Saudi Arabia and the UAE alone accounting
for fifty five percent of all international
migrants.”

India has adopted a national plan of action
on migration, much of which is concerned
with internal migration and which is
beyond the scope of this study. Legislation
also regulates internal migration in the
form of the Inter-State Migrant Workmen
(Regulation and Conditions of Service) Act
1979.

Regulation

Emigration from India was, until 1983, reg-
ulated by the Emigration Act 1922. India in
common with Pakistan and Bangladesh
inherited this regime on independence.
The 1970s oil boom and the consequent
exponential rise in migration to the Middle
East exposed the inadequacies of the exist-
ing regulatory system. The Government
then enacted the Emigration Act 1983% and
introduced accompanying Emigration
Rules.

12 | Migrant Workers in SAARC: Dignity and Freedom Across Borders



Migration issues straddle two main min-
istries in India, the Ministry of Labour and
the Ministry of External Affairs. The former
operates the system set out in the Act and
described below, and now works through a
sub-ministry of Overseas Indians. The lat-
ter deals with passport issues, bilateral
negotiations and also operates a system of
Labour Attachés in the main receiving
countries in which India maintains foreign
missions.

Essentially, the Act and Rules provide for a
regulated system of emigration, with
recruitment and placements being made by
private agencies or individuals, licensed and
regulated by the state.

The starting point of the legislation is that
no citizen may emigrate for the purposes
of work without exit clearance.” The sys-
tem of recruitment and placement is to be
undertaken by licensed agents under the
supervision and monitoring of a
Protectorate of Emigrants.®

The Protectors of Emigrants, appointed by
the Protectorate, are required to provide
advice and assistance to emigrants and
those intending to emigrate, inspect con-

veyances, inquire into the treatment of
migrants on their voyage and during their
stay abroad, and aid and advise emigrants
on their return to India.*

The Act prohibits unlicensed agents from
carrying on a recruitment business® and
puts in place a system of licensing based
upon various factors such as financial
soundness, trustworthiness, adequate
premises and experience, along with the
ability to pay a fee and security.”® A licence
is issued for a period of 5 years,” renew-
able for up to 25 years and it may be can-
celled on various grounds, such as a deteri-
oration in the financial position of the hold-
er, recruitment contrary to public policy,
conviction of an offence of moral turpi-
tude, drug related convictions or violating
the terms of the licence. Licensing is car-
ried out by the Protector General of
Emigrants.®

The Act puts in place a procedure for
recruitment by foreign employers, which
requires the use of a recruiting agent or the
obtaining of a permit,* granted on similar
criteria to licences for recruiting agents,
and valid for one year.”

Migrant Workers in SAARC: Dignity and Freedom Across Borders



The most
common problems
encountered by
international
migrants are
violations of the
recruitment
process and
breaches of
agreed working/
living conditions
once abroad.

Emigration by a worker requires emigra-
tion clearance sought from the Protector
of Emigrants, such application being made
through the licensed recruitment agent or
employer.*® Clearance applications must be
accompanied by a copy of the terms and
conditions of employment, along with evi-
dence of the fee and security having been
paid.”” Emigration clearance may be refused
where there is evidence that the terms of
employment are exploitative; the employ-
ment would be unlawful; contrary to public
policy in India; violate norms of dignity and
decency; living or working conditions
would be substandard; emigration would
not be in the best interests of the emigrant;
or that no provision has been made for
repatriation costs.”

The Act also sets out a number of offences
and penalties. These include an offence of
emigration outside the provisions of the
Act by a migrant,* along with offences of
operating as an agent without a licence or
recruiting without a permit, furnishing false
information, altering documentation, and
cheating or overcharging an emigrant.”
Offences are punishable by imprisonment
of up to two years and a fine of up to two
thousand rupees. Importantly, no prosecu-
tion can be pursued without prior sanction
of the Central Government.”® Further, the
Act retains the ability to exempt certain
states, foreign employers and public under-
takings from some or all of the provisions
of the Act.*

Detailed Rules have also been produced
dealing with the various procedures to be
followed and the fees and securities
required. The current registration fee for a
recruiting agent is five thousand rupees and
the security deposit payable varies
(dependent upon the number of workers
concerned) from three hundred thousand
to one million rupees.® The maximum fee
that may be charged by a recruitment agent
to a migrant ranges from two thousand
rupees for an unskilled worker to five
thousand for a skilled worker.*

Detailed requirements are also set out as
regards emigration clearance in terms of

the documents required and the factors to
be considered. In particular the employ-
ment agreement must specify the
period/place of employment; wages and
other terms; food allowance; accommoda-
tion arrangements; working hours, over-
time etc; transportation costs; repatriation
arrangements in the event of death;and the
mode of settling disputes.”

The most common problems encountered
by international migrants are violations of
the recruitment process (such as over-
charging and the need to pay bribes) and
breaches of agreed working/living condi-
tions once abroad (such as premature ter-
mination, changed terms, delayed salary,
forced overtime, and confiscation of pass-
ports). It is rare for migrants to complain,
for fear of losing their jobs or facing diffi-
culties in securing further work abroad. If
however, they do so one of two mecha-
nisms applies. If a complaint is made whilst
a migrant is abroad, to a foreign mission,
the Labour Attaché or other staff will refer
to the Protector of Emigrants. If a com-
plaint is made on a migrant's return, the
Protector of Emigrants will hold a public
hearing. If the complaint essentially con-
cerns the foreign employer, the complaint
will be referred to the Embassy and if no
satisfactory response is received, an
employer may be blacklisted. If the com-
plaint relates to the conduct of the
recruiter, the police may be notified and a
case registered.”® As noted above, howev-
er, the approval of the central Government
is required for a prosecution.

Additional Arrangements

The requirement for oversight of terms
and conditions by Protectors of Emigration
has been significantly reduced in terms of
exemptions from emigration clearance, as a
large number of fields have now been clas-
sified as ‘Emigration Check Not Required’.
Thus those emigrating who do not require
clearance encompass managerial workers,
professional degree, diploma and graduate
degree holders, income tax payers, govern-
ment servants, all persons who have been
abroad for more than three years previ-
ously, diplomatic staff, seamen, nurses, and
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persons over 60. Additionally those with
permanent immigration visas valid in the
UK, USA and Australia are exempt.

India has also, in the light of friendly rela-
tions with and traditional migration pat-
terns between Nepal and Bhutan, put in
place open border arrangements.
Migration between India and Bhutan, and
India and Nepal is therefore unregulated.

Recent Developments

The lack of any centralised strategy has led
the state government in Kerala to establish
a specific department to deal with interna-
tional migration issues, prompted largely by
repatriation issues following the first Gulf
war and the mass repatriations that
ensued.”

The boom in technology service provision
and outsourcing to India led to the creation
of the Ministry of Information Technology,
which deals with invitations from foreign
governments for contracts covering IT
skilled migrants. Its work is however, limit-
ed to the IT field.

In November 2008, the Indian Ministry of
Overseas Indian Affairs announced an over-
haul of the emigration system and commis-
sioned a 20 million rupee study, 'Emigration
in E-Governance'. In February 2009, the
Ministry of Overseas Indians attempted to
introduce an Emigration Bill, to amend the
existing provisions, but was prevented from
doing so by administrative delays in the Law
Ministry.”® The Bill aimed to increase the
information to be provided to emigrants
prior to departure and to restrict the abil-
ity of employers to alter terms and condi-
tions following the emigrant taking up
his/her post.

Critiques of the

Indian System

Anecdotal evidence of corruption and
abuse of the licensing and fee charging sys-
tem is widespread. Nair has noted that
households would have benefited to a
much greater extent from international
migration had "adequate and effective gov-

ernment control and supervision" been in
place.

Significant criticisms can be made of the
system currently adopted by India. These
critiques are, however, hampered by the
lack of available data.

The primary criticism of the current sys-
tem relates to the restrictions placed upon
individuals' rights of free movement and
the complexities (and attendant opportuni-
ties for subversion and corruption) of the
arrangements in place.

India restricts the right of free movement
by rendering its citizens' migration rights
subject to exit clearance and compliance
with the Emigration Act 1983. Whilst the
requirement for exit clearance has been
significantly ameliorated by the increasing
number of exempt categories, these
exemptions relate largely to those who are
educated, professionally qualified or previ-
ously internationally mobile. The barriers
put in place in relation to migration and
compliance with the Emigration Act there-
fore falls disproportionately upon sections
of the society who are less wealthy or edu-
cated. This in turn widens the opportunity
for exploitation of those who are least like-
ly to be equipped to negotiate the complex
process of migration, and who are least
able to meet the fees and expenses
involved in doing so.

The criminalisation of migration outside
the Emigration Act System is of particular
concern, particularly in the face of a setup
the complexity of which may prove to be a
driver towards undocumented/irregular
migration.

The existing "protective” regime in place
provides little evidence of adequately safe-
guarding the interests of migrants. The reg-
ulation of licensed agents appears minimal
and the lack of data suggests that it is like-
ly that the regulatory regime intended to
check and approve the appropriateness of
terms and conditions etc. is in fact seen
simply as a revenue-generating bureaucrat-
ic process. The structure of the process,
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with its interactions between migrants,
agents and bureaucrats is likely to produce
significant opportunity for misuse and cor-
ruption. The lack of published data on
investigations into compliance and com-
plaints is likely to mask significant over-
charging by agents and the payment of
bribes to officials. The requirement for
state sanction for any prosecution is clear-
ly unhelpful and is indicative of a system
which provides little accountability. The
anecdotal evidence of overcharging and
corruption clearly point to the state's fail-
ure to operate the system protectively.

In addition, the structure adopted by India
to control and manage emigration fails to
ensure the basic rights of migrants whilst in
India and once they are abroad. India has
failed, at federal level, to demonstrate any
coordinated approach to the setting of or
requirement for agreed labour standards.
Its response to the issue of migration inter-
nationally has been ad hoc: with the Kerala
state government taking matters into its
own hands in order to establish basic min-
imum protections, such as repatriation
arrangements. India's only national initia-
tive has been in relation to the IT sector,
which has benefited the better-educated
and more internationally mobile groups in
the society.

India has failed to make use of model con-
tracts, bilateral agreements or international
standards to improve protections for those
of its citizens who are successfully placed
abroad. The system of addressing griev-
ances raised by migrant workers is of
course limited by the constraints of inter-
national law. However, India has failed to
put in place any form of joint liability in
respect of agents for the wrongdoing of
foreign employers, thus leaving its migrant
workers exposed to significant abuse whilst
employed abroad. This failure is worsened
by the deficiencies in the current system to
have in place any equivalent to the welfare
funds provided by other states surveyed,
further reducing the scope for protecting
migrants by failing to establish a suitable
fund to assist in cases of hardship of unex-
pected disaster.

Pakistan

Overview
akistan is, as commented above, not a
party to the ILO conventions on
migrant workers nor the CRMW. It
has been, however, a member of the
International Organisation on Migration
(IOM) since 1992. Pakistan rates 134/177
on the Human Development Index.

International migration involves 2.5% of the
population, with women representing
44.8% of international migrants, despite
restrictions, discussed below, on female
migration. It is estimated that four million
Pakistanis reside abroad, the vast majority
of current migrants, 94%, being placed in
the Gulf States. The vast majority of
Pakistan's international migrants originate
from two provinces, Punjab and the North
West Frontier Province.”

Fifty percent of Pakistan's migrants are illit-
erate/unskilled, forty percent are skilled
and two percent are white collar/skilled.
Eighty five percent migrate without their
families.

In terms of state policy, Pakistan has no for-
mally declared migration policy, although
one is currently being considered. Pakistan
does have in place a Labour Policy 2002
and Labour Protection Policy 2005, neither
of which deals with the issue of migrant
labour. Migration does however, play a sig-
nificant part in the country's economy,
bringing in 4.3 billion dollars per annum.*

Regulation

The regulatory framework in relation to
emigration from Pakistan is set out in the
Emigration Ordinance 1979 and the
Emigration Rules 1979, which were updat-
ed in 2004. As with India, these rules
replaced the Emigration Act 1922, inherited
on partition and independence.

The Pakistani system, unlike India's state
regulated system, is a setup which com-
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bines elements of both state regulation and
management with the creation of a Board
of Emigration and Overseas Employment
(the Board), to control, regulate, and over-
see the welfare of emigrants,* and the

Overseas Employment  Corporation
Limited (the Corporation), to promote the
emigration of Pakistani citizens.® The sys-
tem also establishes a Protector of
Emigrants® and the appointment of Labour
Attachés” to safeguard and promote the
interests of migrants at home and abroad.

The Act provides that lawful emigration can
only be effected by a person who holds a
letter of appointment, work permit,
employment visa or emigration visa, or is
selected for emigration by a foreign
employer  through  an  Overseas
Employment Promoter or in accordance
with a bilateral treaty.”®

Overseas Employment Promoters are

licensed agents. The licensing process is
supervised by the Protector of Emigrants
and is subject to the payment of a fee and
security.” Prior to emigration, both the
emigrant and the Overseas Employment
Promoter must appear in person before
the Protector of Emigrants. The current
licence fee is 10,000 rupees and the securi-
ty payable is 300,000 rupees. Licences are
issued for one year and are renewable
thereafter in 3-year periods.

Failure to comply with the Act by an emi-
grant may result in a sentence of five years
imprisonment and a fine. A migrant breach-
ing the terms of an agreement with a for-
eign employer may incur a fine of up to
10,000 rupees.®® Causing or assisting unau-
thorised emigration may result in a sen-
tence of between five and seven years and
a fine.** Fraudulently inducing emigration
or charging in excess of the prescribed fee
due from an emigrant may attract a sen-
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tence of |4 years imprisonment and a
fine.®

The detailed processes to be followed, and
fees and securities due are set out in the
Emigration Rules. The process set out is
complex. Demands for labour, once made
by a foreign employer, must be approved by
the Board or Protector of Emigrants.
Once the request is approved, the recruit-
ment of labour is undertaken by the
Corporation itself or by an Overseas
Employment Promoter (OEP). The OEP
then conducts a recruitment exercise and
any migrant selected must then lodge a fee
with a bank in respect of the OEP's fee, and
a bank certificate is produced and passed
to the OEP. The migrant must then obtain
insurance® and arrange to appear, with the
OEP, before the Protector of Emigrants.
The Protector of Emigrants must be satis-
fied that the migrant is suitably qualified,
the terms and conditions of the offer have
been explained to the migrant and are
understood. The work agreement is then
stamped and a fee paid, along with a
deposit to the Welfare Fund discussed
below. Once these requirements are satis-
fied, the agreement is registered and
stamps placed on the migrant's passport.
The Registration is then lodged with the
bank, which in turn releases the fee paid by
the migrant to the OEP.

The service charge payable by a migrant to
an OEP is currently 4,500-10,000 rupees,
dependent upon the salary of the employ-
ment concerned. The OEP may also charge
for ticketing, medical, work permit, levy, visa
and documentation expenses. Fees payable
to the Government are in the form of
stamp fees of 100 rupees, a fee of 2,500
rupees and a levy to the Welfare Fund of
1,050 rupees.*

The Rules establish a Welfare Fund,* which
is to be invested and utilised by a further
body, the Overseas Pakistani Foundation,
whose role is to fund social welfare, hous-
ing and educational facilities for migrants
and their families.*

The Rules also establish a Code of

Conduct for OEPs,” which ranges from
general record keeping to detailed restric-
tions of the migration of women.
Currently, Pakistan prohibits migration for
domestic service by women under 35.¢¢

Violations of the employment agreement
by the migrant are a crime, as set out
above. Violations by the employer are dealt
within two ways.” Where a complaint is
made whilst a migrant is abroad, he/she
may seek the assistance of a Labour
Attaché in reaching a settlement or pursu-
ing the matter through local labour courts.
Complaints may be made within Pakistan
to the Protector of Emigrants, save that no
complaint can be made about an OEP after
six months of joining the service abroad.
Where there is concern regarding an OEP,
a show cause notice may be issued and
serious cases matters may be referred to
the Federal Investigation Agency.

Recent Developments

Pakistan has recently developed a draft
National Plan on Migration, which remains
incomplete at the time of writing.

Critiques of the
Pakistani System

As with India, significant criticism of
Pakistan's system of emigration control can
be made, both in relation to the restric-
tions imposed upon freedom of movement
and the failure to have in place measures
which are genuinely protective of migrants'
interests during the migration process and
once abroad.

Pakistan significantly restricts the ability of
potential migrants to exercise their right of
free movement by adopting a mandatory
requirement of exit clearance. Unlike India,
this requirement has not been amended by
a series of exemptions and applies there-
fore to the majority of foreign work place-
ments. Additionally, the system criminalises
those who seek to migrate outside the sys-
tem of exit clearance. This criminalisation
provides for further state interference into
the rights of free movement.
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In addition, Pakistan criminalises those
breaching foreign employment agreements.
Thus, an employee who leaves employ-
ment, refuses to work under the terms of
engagement or does not meet his/her con-
tractual requirements commits an offence.
This arrangement, long abandoned in other
legal systems, creates an obligation to an
employer similar to bonded labour and
outlawed in numerous international instru-
ments. It is clearly in conflict with any aim
to protect migrant workers once abroad
and places a heavy obligation upon those
who may find themselves in disadvanta-
geous situations or changed circumstances
once abroad.

In terms of the mechanism intended to
regulate migrant labour, the system is
extremely complex, requiring multiple con-
tacts with state, private agencies, and banks.
These multiple contacts maximise the
opportunity for manipulation and corrup-
tion. Anecdotal evidence suggests that
such manipulation of the system is frequent
but little data is available.

Despite its complexity, this system, in com-
mon with the others reviewed, fails to set
clear and transparent standards for the
approval of calls for labour or terms and
conditions. There is, therefore, little evi-
dence of actual policing by the
Protectorate of the terms upon which
employment is offered or the supposed
level of protection afforded.

It appears therefore that, in common with
the Indian system, the protective element
of the mechanism is lacking and replaced by
a bureaucratic revenue-generating process.

The level of license fees and guarantees
sought from agents is low, in comparison to
the potential available revenues. This gives
additional scope to agents to operate in
the business despite lack of expertise or
potential contracts. This again leaves
potential migrants vulnerable to abuse by
agents who do not have in place any or suf-
ficient genuine contracts. Further,in terms
of licensing, there is little documented evi-

dence of investigations being carried out or
licences being revoked for malpractice,
indicating that review by the state is likely
to be lacking.

Additionally, despite the establishment of a
Welfare Fund to be administered by the
Overseas Pakistani Federation, there have
been criticism from civil society groups in
relation to the uses to which funds have
been put, and the target groups covered.
For instance, Aly Ercelan of Pakistan
Institute of Labour Education and
Research, has commented that the organi-
sation is one:

"for the support of emigrants and their
families. However the [Foundation] focus-
es entirely on the skilled and high income
emigrants — operating some and support-
ing other elite schools and colleges; spe-
cialised health facilities in major cities;
reserving expensive land in urban
schemes."”

Finally, the position of women remains
restricted in relation to international
migration, with Pakistan imposing legal
restrictions on women under 35 migrating
to take up employment in domestic service
etc. Whilst Pakistan attempts to justify this
restriction on grounds of protection, in
reality this is an unjustified measure based
solely on gender, and results in potential
female migrants being forced into undocu-
mented migrancy and thus increases their
vulnerability.

In terms of protections afforded to
migrants once abroad, the current system
is again lacking. Pakistan has demonstrated
little use of bilateral agreements or of any
overall strategy for addressing concerns. It
does not have in place any form of joint lia-
bility imposed upon local agents for abuses
or failures by foreign employers and,
despite its system of Labour Attachés, it has
made no progress in engaging with major
labour-receiving states to secure minimum
standards, model contracts, access to
labour courts or other realistic means by
which migrants may seek redress whilst
abroad.
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Bangladesh
received 5.4
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remittances in
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Bangladesh

Overview

angladesh has not ratified the ILO

conventions but became a signatory

to the CRMW on 7 October 1998.
Since having done so, it has not taken steps
to ratify the Convention. Bangladesh
became a member of the IOM in
November 1990. Bangladesh administers
its migration policies through the Ministry
of Expatriate Welfare and Employment.
Irregular/undocumented migration is a sig-
nificant problem in Bangladesh and the
state is also developing a National Anti-
Trafficking Strategic Plan of Action.

Bangladesh is currently ranked 140/177 on
the Human Development Index. It relies
heavily on migration as a source of foreign
exchange income. The average annual flow
of migrants from Bangladesh is estimated at
250,000.” The main flow of migration, some
90 percent, is currently to the Middle East,
with 4.4 million short-term migrants trans-
planting to the Middle East from 1976 to
2006.

Women have traditionally played a minor
role in documented migration from
Bangladesh as the Government has
imposed significant restrictions on their
movement out of the country. As is dis-
cussed below, those restrictions have been
largely removed and female migration fig-
ures have risen from one to six percent of
the overall total in 2006.”

Bangladesh received 5.4 billion dollars of
remittances in 2006, representing || per-
cent of its GDP. Remittances make up the
largest source of the country's foreign
exchange income.

Regulation

Bangladesh inherited, on independence
from Pakistan in 1971, the Emigration Act
1922. As in India and Pakistan, this provi-
sion proved to be inadequate to deal with

the migratory pressures created by the
Middle East oil boom of the 1970s. The Act
was repealed and replaced by the
Emigration Ordinance 1982. In 1990, a
Welfare Fund was established.

Until 2002, migration issues were dealt
with by the Ministry of Labour and
Employment. A new Ministry of
Expatriates’ Welfare and Overseas
Employment (the Ministry) was created in
December 2002.

Also in 2002, Emigration Rules, made under
the Ordinance, came into force. The
Ministry is empowered to implement the
2002 Rules. It has a dual role; to create
employment overseas and to ensure the
welfare of expatriates. The Bureau of
Manpower, Employment and Training
(BMET), originally established in 1976, is
now an executive agency of the Ministry
and plays a role in implementing the
Ordinance and Rules. In particular, BMET
regulates and controls recruitment agen-
cies, deals with the registration of job seek-
ers, training, pre-departure briefings and
the resolution of legal disputes.” BMET
provides, for instance, two-hour pre-depar-
ture briefings to migrants covering cultural,
social,and work issues. However, these are
limited to preparation for departure to
Saudi Arabia, Kuwait, Malaysia and South
Korea.”

Bangladesh has attempted a number of pol-
icy models to control migration. Initially, in
the 1970s, migration was Government con-
trolled. In 1981, the market was opened to
the private sector under licence. In 1984,
the state again intervened with the cre-
ation of Bangladesh Overseas-Employment
Services Limited, a state controlled compa-
ny with a direct recruitment role. In fact,
the company has had minimal impact, deal-
ing with only 0.31 percent of international
migration.

Bangladesh adopted a framework,
'Overseas Employment Policy' in 2006, with
the stated aims of protecting migrant
workers, supporting regular migration and
reducing irregular migration, regulating
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recruitment processes, addressing the need
to reintegrate refugees, and promoting bet-
ter coordination.” Its overseas missions
play a role in exploring the potential labour
market, providing consular services and
seeking to ensure the welfare of migrants
abroad.

The position of women in relation to
migration has been changeable.”® In 1981,
the state introduced a ban on female
migration, save for professionals. In 1987,
this was replaced by a restriction on skilled
and unskilled labour migration. In 1997, a
total ban, including one on professionals,
was introduced. Following strong protests,
this ban was removed and replaced with
restrictions that excluded professionals. In
2003, the restrictions were limited to
skilled and unskilled women under 35. This
has now been reduced to a limitation on
those under 25 employed in domestic and
garment work. There is no age limit for
other groups.”

The Emigration Ordinance provides that
only those with valid travel documents, in
the form of a letter of appointment, work
permit, employment or migration visa,” or
having been selected by a recruitment
agency”” may migrate. Recruitment agen-
cies are licensed by the government® and
their licenses may be cancelled or suspend-
ed for improper conduct.® There are penal-
ties for breaching a foreign employment
contract and abandoning a contract.® lllegal
migration is punishable by up to one-year
imprisonment and a fine of up to 5,000
Taka. Similar penalties exist for those facil-
itating migration outside the Ordinance
and for overcharging migrants in relation to
fees.®

The Emigration Rules 2006 provide further
details as well as Rules for the Conduct and
Licensing of Recruitment Agencies and
Rules for the Wage Earners' Welfare Fund.
The Fund aims to provide services to
migrants in the form of hostels/briefing
centres and orientation programmes, to
provide assistance to migrants in need and
to assist families of deceased migrants.

Figures show that the breakdown of meth-
ods of migration is heavily skewed towards
the use of personal/family networks, with
57.45% of placements being arranged
directly,41.10% arranged by agents and less

then 2% by BMET and the Bangladesh
Overseas Employment Services Limited.*

Other Developments
and Trends

Bangladesh has attempted a number of
bilateral treaties with receiving states, such
as lIraq, Qatar, and Libya, and reached a
Memorandum of Understanding with
Malaysia in 2003. However, the conditions
agreed upon have been restrictive to
migrants, in terms of job mobility and per-
sonal rights, and have not generally been
viewed as successful.®
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The large number of emigrants and
returnees has prompted the formation of
self-help groups, the most prominent of
which are the Welfare Association of
Bangladeshi Returnee Employees, the
Bangladeshi Migrant Centre and the
Bangladesh Women's Migrants Association.
These groups have been active in support-
ing and campaigning for migrants.

Critiques

Points raised above in relation to the Indian
and Pakistani systems of exit clearance can
be repeated in relation to the system oper-
ated by Bangladesh. Bangladesh imposes a
legal requirement for exit clearance which
limits the freedom of choice and move-
ment of its citizens. Additionally,
Bangladesh, in common with Pakistan, crim-
inalises both migration outside the legisla-
tive framework and the abandonment of a
contract once abroad. The latter restric-
tion again, amounts to forced labour and
follows a model which is not in conformity
with most legal practice in other jurisdic-
tions (outside South Asia) or various inter-
national instruments.

Similarly, concerns regarding corruption
and manipulation, raised above in relation
to India and Pakistan, can be repeated.
However, the position in Bangladesh is par-
ticularly extreme. Commentators have
noted high levels of corruption and, in par-
ticular:

"a nexus...between high level state func-
tionaries of receiving countries, their
recruiting agents, a group of expatriates
Bangladeshis and a section of Bangladeshi
recruiting agents."®

These levels of corruption have rendered
migration through regular channels difficult
as the entire system has been subverted.
This subversion of the system may explain
in part both Bangladesh's high level of
direct/network-based recruitment -- avoid-
ing the use of agents, and also high levels of
undocumented migrancy by those unwilling
or unable to meet the financial require-
ments of the system, taken together with

the bribes and additional fees levied.

These levels of corruption have replaced
any semblance of protective aim behind the
regulatory mechanism with an explicit aim
of revenue generation, not only by the
state, but also by individual agents, officials,
and bureaucrats working within the indus-
try.

A further complication in the regulation of
Bangladesh's current system is its geo-
graphical base. All agencies are based in
Dhaka and are thus largely inaccessible to
those outside the capital. This necessitates
a wholly unregulated layer of sub-agencies,
known as dalals. The dalal system involves
the re-selling of visas by licensed agents in
Dhaka to unlicensed dalals, which exist
entirely outside the legislated system of
regulation. No steps have been taken to
institutionalise this informal system or to
address breaches of the licensing system as
it currently exists. This informal system and
the issue of re-sale of visas clearly add con-
siderable scope for abuse, excess charging,
and corruption. A 2001 strategy document
to begin the registration of the informal
dalal system remains unimplemented.”

The precarious situation in relation to
Bangladesh's attitude to female migration is
also problematic. Whilst the current situa-
tion has become more favourable towards
female migration, limitations still exist and
are a discriminatory restriction of women's
freedom of movement. The past changes
demonstrate volatility in the attitude of the
state that leaves women's migration vulner-
able to future changes to state policy.

In terms of securing the welfare of the
Bangladeshi migrant workers placed
abroad, Bangladesh's efforts have not been
particularly successful. The various bilater-
al treaties and memoranda of understand-
ing have been viewed as an exercise in ren-
dering Bangladeshi labour "competitive" as
opposed to safeguarding standards and
welfare with Bangladesh accepting restric-
tions regarding job related rights as well as
personal issues such as marriage rights on
behalf of its citizens.
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Nepal
Overview
epal is not a signatory to the ILO
N conventions or the CRMW. It
became a member of the
International Migration Organisation in
November 2006. Nepal ranks 138/177 in
the Human Development Index. It receives
1.2 billion dollars in annual remittances and
its international migration rate is 3 percent.

Women currently represent 69.1 percent
of Nepal's international migrants.

Nepal maintains open borders and unre-
stricted migration with both India and
Bhutan.

Regulation

Nepal controls international migration
through the Ministries of Home and
Labour. The provisions relating to migra-
in the Foreign

tion can be found

Employment Act 2007 and the Foreign
Employment Regulations made under that
Act.

The Act provides a state-regulated system
of emigration control. Management is
effected through the Department of
Foreign Employment, the Board of Foreign
Employment Promotion and Labour
Attachés in foreign missions. The role of
the Board is to study the international
labour market, explore labour treaties with
other states, specify the curriculum for
appropriate training institutions and orien-
tation programmes, advise on charges and
fees, and the issue of remittances.®

The Nepali Government publishes a list of
countries permitted to operate businesses
employing Nepali nationals abroad.
Nationals are sent abroad to fill job place-
ments through licensed institutions, which
are required to provide deposits and guar-
antees.” Emigration by under |8s is pro-
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terms and
conditions in
employment con-
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in the licensed
agent being
ordered to repay
to a migrant the
amount incurred
in taking up
foreign
employment as
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hibited® and the Act makes clear that selec-
tion for emigration must not be made on
gender discriminatory grounds (save where
a call for labour specifies a particular gen-
der).”

The Act and Rules set out a process for
recruitment. When a call for recruitment is
made by a foreign employer the call must
be approved by the Department, which
examines the identity of the employer,
numbers involved, requisition letter and the
contract of employment proposed. Where
the terms and conditions offered are
unsuitable for the qualifications of those
called, or are contrary to dignity, values,
health, or no suitable security is provided, a
call may be refused.”” Where permission is
granted, a licensed agent, selected in open
competition,” is then empowered to
advertise for, and select workers.*
Selection is carried out on the basis of
qualification and experience, age, physical
fitness, skills, training and any specific reser-
vations in relation to gender or indigenous
identity.”® A list is then provided to the
Department of those selected and the per-
mission of the Department is required
prior to an agent taking passports abroad
in order to obtain appropriate visas.
Following the provision to the Department
of certificates in respect of training, health,
insurance, the receipt of the fee paid and
copies of the employment contract, a stick-
er giving permission to work abroad will be
issued.”® Personal applications, outside the
agency arrangements, are permitted when
supported by similar documentation.”
Health checks® and training must be car-
ried out at Government approved and
licensed institutions,” with the Board set-
ting the curriculum for such trainings.

Agents are licensed by the Department,
subject to suitability and the payment of a
fee and security deposit.'® Licences are
issued annually and may be cancelled for
misdemeanours including forgery, failures
to reimburse deposits and other breaches
of the Act or Regulations.''

The Government may issue a minimum
wage applicable to migrant workers.

Maximum fees payable to licensed agents
may be fixed. Insurance is compulsory in
respect of death and injury.'” The Act also
established a Foreign Employment
Compensation Fund, with the aim of pro-
viding social security and welfare to
migrant workers and their families. The
fund receives contributions in the form of
deposits from workers, investments from
deposits, licence fees, training institution
licence fees as well as grants and other sup-
port.'® Its main tasks are to provide skills
training, to call back injured workers, to
provide orientation for returnees, and to
transport bodies of deceased migrants.'*

Complaints against foreign employers who
fail to abide by terms and conditions in
employment contracts may result in the
licensed agent being ordered to repay to a
migrant the amount incurred in taking up
foreign employment as compensation.'” In
addition, criminal penalties are set out in
relation to operating an agency without a
licence, sending minors abroad, sending
migrants to countries unapproved by the
Government, suppressing and altering doc-
umentation and excessive charging of
fees.' A system of Foreign Employment
Tribunals is established in which the gov-
ernment appears as the plaintiff.'”

Critiques
There is little published material available in
relation to migration from Nepal or the
implementation of its, relatively new, legis-
lated system.

Clearly Nepal's system of regulatory con-
trol, like those of the other states
reviewed, is restrictive of migrants, limiting
not just exit clearance but also the coun-
tries to which a migrant may migrate.
These restrictions infringe upon the free-
doms of choice and movement of Nepali
citizens in relation to migration.

The system adopted by Nepal appears to
show a high level of state regulation/con-
trol, with state licensing of all levels of
agents, training institutions, medical facili-
ties etc. In the past, systems which have
adopted highly regulated and controlled
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models have not been particularly success-
ful. However, Nepal presents a potentially
unique situation. The vast majority of its
international movement is through unregu-
lated migration, using open borders to
neighbouring India. Additionally, it is a
socially cohesive state, with a relatively
small population, in which international
migration (to states other than India) will
be unusual. In these circumstances, such
levels of state regulation may prove to be
more successful and operate to the benefit
of migrants without them needing to have
recourse to undocumented migration.

One important note is that Nepal is the
only state reviewed which enshrines in its
legislated system the principle of non-dis-
crimination on gender grounds, and no
additional limitation is placed upon the
choices of female potential migrants. This is
an important model, which should be con-
sidered and adopted elsewhere.

Additionally, the Nepali system adopts a
limited form of joint liability between local
agent and foreign employer. Whilst this is
not in a form which ensures that all liabili-
ties are shared, it does allow the migrant
to, at least, recover, as compensation, the
costs of migration where a placement is
unsatisfactory.

Finally, a dedicated tribunal system is estab-
lished to deal with complaints in which the
state appears as a party, thus taking a direct
interest in the proceedings. Whilst this
state interest could ultimately operate to
the disadvantage of migrants, should the
state fail to take action, proactive use of the
tribunal system by the state could signifi-
cantly enhance the safeguards available to
migrant workers in the event of unsatisfac-
tory placements or exploitation.

Further research will be required to fully
assess the impact of the Nepali system in
due course.

Sri Lanka

Overview

Sri Lanka is a member of the IOM. Whilst
it is not a party to the ILO conventions it
has acceded to the CRMW. Sri Lanka ranks
considerably higher than its fellow SAARC
members on the Human Development
Index, at 99/177.

Sri Lanka receives |.| percent of the total
world level of remittances, representing 29
percent of the country's foreign exchange
income.

Sri Lanka was a relative latecomer to the
trend of mass migration from South Asia.
Levels in 2007 are estimated to be at
217,306. Whilst women make up a majori-
ty of Sri Lanka's migrants, their proportion
is falling, from 66 percent in 1997 to just
above 52 percent in 2005, as the result of
state encouragement for men to migrate.

The majority of Sri Lanka's migrants are lit-
erate but migrate to domestic service and
unskilled labour. The largest destination
remains the Middle East and the Gulf, but
there has been an increase in numbers
migrating to other Asian destinations, par-
ticularly Korea and the Maldives.

Regulation

Migration to and from Sri Lanka is regulat-
ed by the Immigrants and Emigrants Act
1924. Regulation of emigration for work
purposes is set out in the Sri Lanka Bureau
of Foreign Employment Act 1985, as
amended by the Sri Lanka Bureau of

Foreign Employment (Amendment) Act
1994.

As its title suggests, the Act established a
Bureau of Foreign Employment (the
Bureau) to promote, regulate and manage
foreign employment.'® The objects of the
Bureau are to promote employment
opportunities; regulate a system of private,
licensed employment agencies; set stan-
dards; maintain a databank of migration
information and welfare fund; and, in col-
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laboration with agencies, provide orienta-
tion and training to recruits.'” The Bureau
has power to enter into bi-lateral arrange-
ments with other states''® and may appoint
foreign employment representatives, to be
placed in foreign missions in receiving
countries.'"' The main duties of the Bureau
are promotion of the welfare of emigrants,
employment, settlement of disputes and
dealing with complaints.'?

The Act requires mandatory licensing of

foreign employment agencies.'”® Specific
statutory power is given to the Bureau
itself to operate as a foreign employment

agency.'"
Licensed agents are required to be of good
repute, to pay fees, guarantees and sureties,
each currently standing at 10,000 rupees,
and to take reasonable steps to ensure
compliance with employment contracts by
foreign employers.'® Licences are issued
for a 12-month period'® and may be can-
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celled where a licence holder is convicted
of an offence, provides false information, or
the Act or any regulations are contra-
vened.'”

The Act sets out a process for foreign
recruitment. Calls for labour must first be
authorised by the Bureau and agents must
submit details of the employer, nature of
employment, and terms and conditions
offered."® Calls will be rejected if the
terms offered are degrading, inhuman, or
otherwise unsatisfactory.'” If approved, the
terms and conditions will be certified and
registered.'”

Payments by recruits are made to the
Bureau, via banking arrangements.'” The fee
was originally set at 2,500 rupees, but was
replaced in 1994 by a set of graduated fees
dependent upon the type of work and skills
involved.'”” If the agent subsequently
arranges the placement, the Bureau then
releases 70 percent of the fee to the
agency and makes a further contribution of
|0 percent to the Welfare Fund. Agents are
required to pay a 'cess', effectively a 5 per-
cent levy on all commissions received, on a
monthly basis.'”

The Bureau is empowered to inspect, enter
premises and interrogate witnesses in
investigating and monitoring agencies.'”*
The Act sets out penalties for operating
without a licence, making unauthorised
agreements and assisting emigration out-
side the statutory framework,'” an offence.
The penalties for these were increased
from 10-15,000 rupees to 20,000-100,000
rupees in 1994.”% There is a separate
offence for overcharging, punishable by fine
and imprisonment."”

Significantly, the Act did not criminalise indi-
vidual migrants who migrated outside the
statutory framework. However, this posi-
tion was reversed by the 1994 amend-
ments and failure to comply with the pro-
visions of the Act is now an offence pun-
ishable with a fine and imprisonment for up
to two years.'”

The Bureau is entitled to receive com-

plaints from Sri Lankan citizens in relation
to breaches of terms and conditions of
employment contracts by foreign employ-
ers, and against allegations that agents have
failed to take reasonable steps to ensure
observance. Agents found to have failed to
take reasonable steps to ensure compli-
ance by foreign employers may be ordered
to pay financial compensation to the
migrant concerned.'”

The Act also establishes a databank of
migrants and returnees'* (migrants are
required to register prior to departure), a
welfare fund,”' and an Association of
Foreign Employment Agencies, membership
of which is compulsory.'*

Additional Arrangements

Further regulations and policy initiatives
have created a broader system of regula-
tion by the state. Sri Lanka has established
a system of pre-departure training and ori-
entation for migrants, which, in some cases,
is compulsory. The training covers specific
industries and work areas, cultural and legal
awareness, safe migration issues, health
awareness, and has some gender-specific
elements aimed specifically at female
migrants. Training is delivered at 30 centres
at district level and one large centre, cater-
ing for up to 1,500 migrants at any one
time, in Colombo, over a 3-day period.

The Bureau has also developed a web por-
tal carrying detailed information for
migrants, which is now regarded as a model
facility. It is intended to provide detailed
guidance to migrants on the various
requirements, processes, and training
opportunities.

Sri Lanka has also adopted model contracts
for use and has attempted a number of bi-
lateral arrangements, through the Bureau
or using the Association of Foreign
Employment Agencies.'®

Critiques

Sri Lanka's system of regulation is consid-
erably simpler than those adopted by other
states surveyed, thus reducing the opportu-
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nities for overcharging and corruption.
The state system also adheres more close-
ly to a lifecycle of migration approach, with
attention being paid to pre-departure
measures and to returnees.

However, the Sri Lankan system displays a
number of familiar deficiencies. First, the
system requires exit clearance for those
migrating for work purposes. This, as with
the other systems reviewed, restricts free-
dom of choice and movement for migrants.
Furthermore, the current system, as
amended, criminalises migrants who use
informal methods of migration. This is a
regressive step, restricting individual free-
doms.

The protective elements of the system, in
regulating mass labour migration, are more
evident in the Sri Lankan model. At the
same time, there is little evidence of ade-
quate regulation of the major force within
the system, i.e the recruitment agents. As
is familiar, there is little available data in
relation to the application of the licensing
requirements and the policing of agents
once licensed. However, it is perhaps
indicative of the level of compliance that,
whilst regulatory measures are in place in
relation to agencies such as the power to
raid premises, it is estimated that some
20,000 unlicensed and unregulated agen-
cies operate in Sri Lanka. The proliferation
of unlicensed agencies, and the likely lack of
policing even of those licensed, exposes
potential and actual migrants to exploita-
tion and overcharging.

Additionally, Sri Lanka's attitude to the
migration opportunities of women gives
some cause for concern. Sri Lanka has not
restricted migration of women in the way
other surveyed states have done in the
manner described. However, there has
been growing disquiet that high levels of
female migration destabilise the social fab-
ric of the Sri Lankan society. This led, in
2007, to an announced ban on women with
children under 5 from migrating for work
purposes. The ban, announced by the
Ministry for Child Development and
Women's Empowerment, led to an outcry

and was withdrawn for reconsideration by
the Minster for Foreign Employment
Promotion and Welfare a few days later. It
was not put into effect. The proposed
approach, however, showed a worrying
view of women's empowerment and their
role in the society.

The Sri Lankan model has, however, incor-
porated some positive approaches to sup-
porting migrants and protecting their wel-
fare whilst abroad. The framework adopt-
ed is considerably simpler than those seen
elsewhere in this survey and information is
more readily available to potential
migrants. The use of model contracts and
a web portal for the dissemination of infor-
mation to migrants is progressive. The
availability of a web-based system perhaps
reflects the higher level of education exhib-
ited by Sri Lankan migrants than elsewhere,
allowing them easy access to written infor-
mation through the use of technology.

The efforts made to secure the rights of
migrants once placed abroad have been
more proactive - although not broad rang-
ing - than some of the other states sur-
veyed. Some efforts have been at agreeing
bilateral arrangements, either directly
through government initiatives or indirect-
ly through the Association of Foreign
Employment Agencies. Whilst some
progress has been made, initiatives have
often been the subject of criticism by
NGOs on the basis that, in reality, they have
done little to ensure tangible rights.

Finally, the legislation, whilst not adopting
the concept of joint liability between
recruitment agents and foreign employers,
does adopt some required standards to be
applied by agents, which, if breached, can
result in compensation being payable to the
migrant. The standards require agents to
take reasonable steps to ensure obser-
vance of foreign employment contracts and
whilst this is less protective than joint lia-
bility, it is a useful step beyond the
approaches of, for instance, India and
Pakistan.
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Section 4

Other
Considerations
and Issues

The Philippines:
A Model Approach

hilst outside the scope of
this study, the approach to
migration  management
adopted by the Philippines
is often regarded as a model and a brief
assessment is therefore necessary.

The Philippines has adopted a proactive
approach to migration management. It has
in place a national migration policy, which is
regarded as a model within the region.

It has also adopted a state-regulated sys-
tem, after a period of state management,
and proactively seeks bilateral, multilateral,
and international agreements to facilitate
migration of its nationals.

Importantly, the Philippines have adopted a
holistic approach, which is often referred to
as the "life cycle of migration" approach.
This approach involves regulation and man-
agement of the migratory process pre-
departure, in the receiving country, and on
return. There is a detailed programme of
pre-departure orientation and training, a
framework of minimum rights prior to a
placement being approved (including a min-
imum wage), an extensive network of
Overseas Labour Officials in embassies
(with a strong female representation), and
support and services for reintegration on
return.

The system is established under the
Immigration Act 1940 and overseen by the
Philippines Overseas Employment Agency
(POEA), established by a presidential
decree in 1982. The current regulatory
regime is further outlined in the Migrant
Workers and Overseas Filipino Act 1995.
The Act saw the end of state management

n
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and instead put in place a state-regulated
scheme, which prohibits the direct recruit-
ment of nationals by foreign employers and
instead favours a state-licensed and moni-
tored system.

A migrant will not be approved for depar-
ture without the terms of the placement
conforming to a model contract and a min-
imum wage being satisfied, along with the
migrant having completed compulsory pre-
departure orientation. Benchmarks are set
in relation to various industries and by ref-
erence to minimum standards in the
Philippines itself.

In terms of enforcement, until the 1995
Act, the POEA had exclusive jurisdiction in
respect of the adjudication of disputes
relating to foreign labour contracts.
However, this role transferred in 1996 to
the National Labour Relations
Commission, which now resolves and adju-
dicates disputes relating to violations of or
non-compliance with overseas employ-
ment contracts. Migrants may be assisted
by Overseas Labour Officers in bringing
complaints. Importantly, the Act establish-
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es the concept of 'joint and solidarity' lia-
bility for breaches as between a foreign
employer and a recruitment agent. In the
event of non-compliance by a foreign
employer, the migrant may successfully
seek redress against the agent involved
once he/she has returned to the
Philippines. This concept of joint liability is
an effective means by which a vulnerable
migrant worker may gain redress without
reliance upon the legal system of the
receiving country. The system also allows
for licences of agents to be suspended for
abuse by the agent and for foreign employ-
ers to be barred from hiring for abuses
abroad.

The Philippines operates a welfare fund to
benefit migrants.

Whilst the Philippines’ model does not
eradicate restrictions on freedom of move-
ment of potential migrants, it does establish
a balanced system which monitors and pro-
tects the rights of migrants placed abroad,
and following their return, more effectively
than the models adopted by the states sur-
veyed. It also better equips them for migra-
tion and reintegration upon return. The
system also adopts a gendered approach,
seeking to support female migrants, partic-
ularly in domestic settings. This is an impor-
tant step, given women make up 60 percent
of Filipino migration levels.

As can be seen, the approach adopted by
the Philippines can provide useful and
important guidance to other states within
the region in terms of effective and efficient
management of migration, the safeguarding
of migrants' rights, and the protection of
the position of women migrants.

The Impact of the Global

Economic Downturn

Any consideration of the current context
of migration must take into account the
likely effects of the current world econom-
ic downturn.

Migrant workers are particularly vulnerable
in contracting markets, as they are general-

ly perceived to be the most disposable cat-
egory of labour. The downturn is likely to
lead to a significant reduction in the overall
demand for labour, particularly in the con-
struction sector, which relies heavily on
migrant labour. The ILO has predicted 20
million global job losses across the global
market place."*

In the past, countries have rapidly respond-
ed to economic difficulties by reducing
and/or expelling migrant labour. During the
Asian economic crisis of the late 1990s,
protectionist measures were introduced by
various states as a response to public
resentment and adverse media coverage of
the use of migrant labour. Thailand intro-
duced an Unemployment Relief Scheme,
with the express aim of replacing immi-
grant labour with indigenous workers.'*
Both Malaysia and Thailand instituted mass
deportations of migrant workers in 1997.

The current downturn has already resulted
in labour unrest and protectionist prac-
tices. The UK has seen demonstrations by
trade unions against what was perceived to
be the favouring of the use of foreign as
opposed to indigenous labour. In Southeast
Asia, Malaysia has adopted a 'Locals First'
policy, seeking to limit and replace foreign
migrant workers.”* It is likely that other
states will follow, taking steps to restrict or
prohibit migrant labour as the downturn
continues.

It will be important for states to resist pop-
ularist responses to the use of migrant
labour. As was noted above, migrants ordi-
narily fill gaps in the labour marker rather
than displacing indigenous workers. States
should therefore adopt realistic responses
to the contraction of the job market,
rather than responding to media and public
pressure that frequently fails to note the
nuances of the labour markets and the real-
ities of recruitment.
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Section 5

Conclusions

Overview

he current systems operating

across the five SAARC states
examined adopt approaches

which seek to exploit labour
migration in order to create both internal
stability, through the reduction of unem-
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ployment, and to increase foreign exchange
revenue through remittances. As each of
the states viewed receives significant remit-
tances, and each, with the exception of
India, is heavily dependent upon remitted
income, migration forms an important ele-
ment of economic stability and policy.
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However, with the exception of Sri Lanka,
few states appear to address the issue of
migration in any systematic manner in
terms of state planning.

Each has however adopted a policy of seek-
ing to control migration by means of exit
controls. Whilst the explicitly stated aim of
these exit control policies is to provide
protection to migrants, as can be seen, lit-
tle real protection is afforded. The various
systems adopted, whether state-regulated
or state-controlled, aim to put in place reg-
ulated agencies, applying approved stan-
dards in terms of the selection, placement,
and terms upon which foreign employment
is provided. Whilst various of the states
reviewed have legislated for differing
degrees of state control and supervision,
each has put in place a system which is in
reality, revenue generating.

These systems, using the guise of protec-
tion, have created significant bureaucratic
apparatus, which in turn produce opportu-
nities for exclusion, exploitation, and abuse.
Whilst poverty and restricted economic
opportunities are major drivers of migra-
tion, the current predominant systems of
state regulation or management, generate
fee structures which exclude the poorest
sections of the society, restricting migration
opportunities of the most vulnerable to
affect their own life choices.

This exclusion, taken together with ineffec-
tive and inefficient support for returnees in
terms of job opportunities and investment
of remitted incomes may, as Waddington
suggests,'” lead to a widening rather than a
narrowing of inequality. A basic reconfigu-
ration of the current systems of managing
migration in the various states concerned
is necessary to ensure a maximised benefit
to migrants, their families and the commu-
nity as a whole. Such an approach would
require a rebalancing of regulation and
competition-driven considerations. The
ultimate aim must be to provide maximum
opportunities to migrants, at low cost,
whilst maximising rights protection.

A Reconfigured Approach

This reconfiguration requires action both
regionally and within individual states.

Each state has in place a system, which cur-
rently, to varying degrees, restricts the free-
dom of movement of its citizens by impos-
ing exit controls. The right of individuals to
move freely is enshrined in a multiplicity of
human rights instruments. The right to
move freely from one's own state to take
up work elsewhere is explicitly recognised
by the CRMW. The imposition of exit con-
trols, in the guise of protection, provides
significant restrictions on the rights of citi-
zens. As Ronald Skeldon has noted:

"An underlying contradiction exists
between any attempt to control the vol-
ume and direction of migration, and the
basic human right of freedom of move-
ment."'"*

Regional Action

Any reconfiguration of movement and
migration within South Asia will require
regional action. The SAARC, to which each
of the countries reviewed belong, has in
place an ambitious programme for trade,
customs and currency unions (current pro-
posals aim towards a South Asian free
trade area by 2010, customs union by 2015
and economic union by 2020).”* However,
despite the importance of migration to its
members, to date, the SAARC has put for-
ward no regional policy on migration
(although a number of its members con-
tribute to the IOM, the Colombo Process
etc.).

There is currently limited documented
migration between the SAARC states, the
current dominant patterns remaining as
migration to the Gulf and the Middle East.
This, however, ignores the traditional pat-
terns of migration, which continue to exist
and are largely undocumented, through
which migrants move within South Asia
itself.

As has been noted above, open border
arrangements currently exist between
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India, Nepal and Bhutan, and have been suc-
cessful in allowing free movement of
migrants for work without creating difficul-
ties for the states concerned.

These arrangements accommodate tradi-
tional family and community networks, sea-
sonal and frontier work. These patterns
exist elsewhere in South Asia with signifi-
cant levels of undocumented migration
between for instance India, Bangladesh and
Pakistan, Afghanistan and Burma, particular-
ly in areas with porous borders. The failure
of states to accommodate formally these
migratory patterns leaves undocumented
migrants in a disadvantageous and precari-
ous position, leaving them open to
exploitation and abuse by employers and
functionaries of the state.

The South Asia Alliance for Poverty
Eradication (SAAPE) called for a visa free
South Asia, at a meeting as part of the
Colombo Process in July 2008.

The removal of visa restrictions within the
SAARC would significantly advantage
those, particularly the poorest in society,
who wished to migrate between South
Asian states. The aim of the SAARC states
should be the maximisation of freedom of
movement within the SAARC area by citi-
zens of member states. States should
address the idea of free and open borders
in order to maximise the life choices and
economic opportunities of citizens. The
SAARC should be pressed to develop clear
policies so as to incorporate this aim with-
in its existing timetable of trade integration
within the region.

Individual State
Responsibility

Whilst the issue of the removal of visa
restrictions within the SAARC may be
addressed regionally, the vast majority of
migration from the states reviewed
remains towards the Middle East and the
Gulf. Methods of managing this migration
without restricting the freedom of move-
ment of individual citizens would require a
more structured approach within each

individual state.
Skeldon suggests an approach by which:

"Governments should examine how immi-
gration/emigration policy should be incor-
porated into existing bureaucratic struc-
tures in a manner which would avoid dupli-
cation and provide a fast, efficient and
transparent service."'®

The removal of all restrictions on the
migratory process would be likely to lead
to further exploitation of migrants and
potential migrants. Individual migrants, save
for skilled and professional workers, would
be unlikely to have sufficient information
and the ability to avail themselves of migra-
tory opportunities, and the receiving states
may continue to favour the use of agents to
identify, screen and place potential migrant
workers.

A number of measures could be consid-
ered in order to facilitate a suitably
empowering but sufficiently protective
approach.

The first consideration would be the
removal of exit clearance requirements.
This change would need to be accompa-
nied by the removal of sanctions, currently
criminal in several states, for migrants mov-
ing outside the regulatory schemes. This
approach would empower individual
migrants to avail themselves of their right
to freedom of movement. It would be pos-
sible for states within South Asia to follow
the model set out by many western states
that allows free movement to citizens sub-
ject simply to the entry requirements of
the receiving states. This western model,
however, has developed in states in which
migration has generally been of skilled and
professional workers filling privately
arranged vacancies in other states.
Modifications to the model would need to
be developed to accommodate the specific
characteristics of mass and largely unskilled
migration from the South Asians states.

These modifications would need to focus
on two central issues: protection for
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workers in terms of the use of recruitment
agencies; and protections in terms of the
standards, terms, conditions, and legal
redress available to migrants once abroad.

Protection and Recruitment

Processes

The first of these issues, the regulation of
agencies, requires a redrawing of the cur-
rent regulatory regimes. VWaddington com-
ments that state monopoly models have
rarely been successful in providing ade-
quate opportunities and protections to
migrants. Given the scale of migration, it is
in any event unlikely that the task of
recruiting and placing migrants could be
successfully undertaken by the state with-
out private sector assistance. Given the
existing networks of private licensed
agents across the region, it is likely that
those would remain the most effective
structure for the continued management of
migration.

It is, however, clear that the existing struc-
tures for licensing, monitoring, and regula-
tion are inadequate. The relatively low lev-
els of licence fees, the sometimes lengthy
terms of the licences once granted, and the
low level of scrutiny and monitoring leaves
potential migrants in a vulnerable position.

A significant increase in licence fee has
been seen to be effective in the Sri Lankan
context. Shortened periods of licence and
a reinforced system of monitoring of per-
formance would be likely to reduce unsat-
isfactory performance and corruption. It is
clear that, for instance in Bangladesh, the
basing of agents in Dhaka and the informal
system of sub-agencies existing elsewhere
in the country has remained unchecked by
the existing regulatory regime. India's
requirement for central Government's
approval for criminal prosecutions is an
obvious impediment to effective regulation.

The reality of the current situation demon-
strates that the multiplicity of contacts
with differing agencies of the state and in
the private sector increases the opportuni-
ty for corruption and manipulation of the

system to the disadvantage of the migrant.
In Pakistan's current system, with contacts
involving  agents, banks and the
Protectorate, the need for payments for
stamping, fees, expenses of the agent,
Government charges along with the
requirement for the issuance of multiple
certificates and registrations poses numer-
ous possibilities for misuse and manipula-
tions, the existence of which are supported
anecdotally.

It should also be noted that data and sta-
tistics on investigations, suspensions or
cancellations of licences and prosecutions
for breaches by agents and other officials
are not readily available.

A stringently defined and monitored sys-
tem of licensing, with adequately high
licence fee and guarantees, and an enforced
system of penalties for breaches, would
assist in protecting migrants from exploita-
tion by limiting the scope for unscrupulous
agents and practices that develop and
remain undetected. A system which was
simplified so as to minimise contacts with
state and private agencies would reduce
opportunities for corruption. Such simpli-
fied systems could be operated within
state-regulated or state-managed systems
with appropriate safeguards in place. The
model of the Philippines, following the 'life
cycle' approach (whilst disregarding the
element of exit clearance) would be a sen-
sible starting point, ensuring an integrated
and holistic system.

The Filipino model shows clear evidence of
the advantages of a central bureaucracy
(when properly managed and free from
corruption opportunities), whilst building
in appropriate flexibility. A more stream-
lined approach, reducing contacts with
agencies and minimising opportunities for
corruption would in turn lower the costs
of migration, opening migration options to
sectors of the community currently
excluded.
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Protections for
Migrants Abroad

A basic starting point in a sending state's
ability to regulate and monitor the terms of
employment and rights available to its citi-
zens abroad are the constraints set out by
the international law. State sovereignty
prevents any direct right of influence or
action by the sending state in the affairs of
the receiving state. At the same time, there
are a number of clear avenues open to
more proactive states in order to encour-
age adequate protection of their citizens
abroad and migrants within their own bor-
ders. However, in the past, states have
focussed instead on competition with
other states, choosing to minimise protec-
tion to ensure that migrants are mar-
ketable. This can result in a regrettable
downward spiral of standards under pres-
sure of the threat of losing market share to
other, less protective states.

What is required is a shift in state thinking,
with the aim of protecting citizens' rights.
Again, a regional approach, through for
instance the setting of minimum standards
involving SAARC institutions, could allay
fears of undercutting and loss of market
share. However, in the absence of region-
ally agreed action, individual states must act
to protect the interests and rights of their
nationals. Steps taken should include the
range of options explored below compris-
ing: accession to international labour stan-
dards and conventions protecting the inter-
ests of migrants; the securing of bilateral
treaties, scrutiny of labour calls against
transparent and fixed standards; the setting
of minimum wage levels; the enforcement
of penalties against agents for breaches by
foreign employers in respect of whom
labour supply was agreed; blacklisting of
foreign employers who persist in violation
of existing rules; use of welfare funds to
compensate victims of abuse; and encour-
aging the involvement of trade unions in
standard setting and monitoring.

Accession

It is vital for securing of the rights of
migrants that both sending and receiving

states ratify and adhere to the standards
set out in the various ILO conventions and
the CRMW along with more general rights
set out in the general UN framework of
human rights. General follow up of ratifi-
cation has been poor both across South
Asia and in the major receiving areas of the
Gulf and the Middle East. Currently there
is little pressure upon the main receiving
states to ratify and such pressure cannot be
exerted by states which have not them-
selves ratified. It would be an important
step towards more widespread ratification
if the SAARC states were to coordinate
and follow up the process. This would then
allow, singly or as a bloc, to exert increased
pressure on the main receiving states to
ratify and ensure minimum standards and
equality. Given the current heavy reliance
across the Gulf and the Middle East upon
migrant labour (even in the face of various
moves by individual states to increase lev-
els of indigenous labour), pressure could be
exerted for improved standards if group, as
opposed to competitive, action were to be
taken.

Individual states and the SAARC as a group
should be called upon to ratify the various
conventions discussed.

Bilateral Treaties

In the absence of any regional approach, the
use of bilateral treaties will be vital in
securing the interests of migrating workers.
The use of bilateral treaties has not, to
date, been viewed as generally successful,'!
with states being reluctant to enter into
arrangements which would make their
nationals appear uncompetitive as opposed
to those of other states. Several bilateral
treaties (and memoranda of understanding)
reached are regarded as restrictive and dis-
advantageous to the rights of migrant

workers. States must take a more bal-
anced, long-term, and rights-based
approach.

The guarantee of minimum labour rights,
access to the legal systems of the receiving
state and protections from arbitrary and
unequal treatment would be a useful first
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step in any such approach. The pattern,
seen in several of the major receiving
states, of excluding non-nationals from
labour rights and the court systems is not
a practice which should be permitted to
continue. Sending states should, preferably
in a coordinated approach with other send-
ing states, prioritise the rights of their
nationals over the short-term economic
gains of an increased share of migrant
labour contracts and remittances. Such an
approach would, of course, be more effec-
tive if taken regionally, through organisa-
tions such as the SAARC, in order to min-
imise the risk of undercutting by other
states.

Scrutiny of Labour Calls
Whilst the systems described above
involve an examination and approval of var-
ious labour calls from foreign employers,
there is little evidence that these are effec-
tive, nor is it clear against what standards
such calls are generally to be judged. Each
sending state should have in place a clear,
transparent and enforced framework of
requirements for approval. Published stan-
dards in relation to basic terms and condi-
tions, which are regularly reviewed and
updated, would be a positive step forward.
This would allow states to have in place a
framework for foreign labour agreements
which is known and applied by state func-
tionaries, and would simplify the system of
approval. The setting of basic minimum
standards in relation to pay (discussed fur-
ther below), hours, breaks, accommoda-
tion, food arrangements, travel and repatri-
ation costs would streamline processes,
add transparency and limit the discretion of
and potential for abuse by state functionar-
ies. The development of model policies and
contracts, utilised in the Philippines and Sri
Lanka, would be a useful way forward.

Minimum Wage Setting

The setting of minimum wage levels either
generally or for particular types of work
undertaken by migrant workers would be a
significant step forward in benefiting
migrant workers. Nepal's governing legisla-
tion already allows for this step, unlike that

of other South Asian states examined. The
setting of minimum wage levels for migrant
workers would also allow for increased
pressure on states to set similar minimum
levels for workers within the state, thus
benefiting workers more widely.

Penalties Imposed on Agents
for Breaches by Foreign
Employers

One important step in redressing the
migrant worker's relative vulnerability in
the framework of international law is to
shift the risk of breaches of employment
contracts and labour standards from the
worker (who may find that he/she has no
rights of enforcement in the receiving
country) to the sending country,and in par-
ticular to the agent arranging the foreign
placement. Risk allocation within legal sys-
tems is a normal device, which allows, in
various situations, for the wrongdoing of a
person to be compensated by another.
Given the lucrative nature of recruitment
agency contracts and the relative financial
positions of the migrants and agents it
would be equitable to allocate the risk of
breach and compensation payments to the
agent as opposed to the migrant.

The Filipino system already provides for
this possibility in the form of joint liability
as between agents and foreign employers in
various circumstances. Such a mechanism
would encourage accountability and would
be likely to reduce abuses as foreign
employers would have little incentive to
secure the repeat services of agents who
had been compelled to make redress for
abuses by the employer, or indeed of other
agents who became aware of past malprac-
tice.

Blacklisting

Several of the systems examined allow for
a system of blacklisting of foreign employ-
ers who have been found to have abused
the employment contracts of migrant
workers.

There is little documented evidence of the
use of such blacklists and thus the effec-
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tiveness of current arrangements is difficult
to assess. However, a single, published and
easily accessible source of complaints and
blacklisted employers, perhaps available in a
combination of paper form and web-based
medium would advantage both agents and
migrants. The model of Sri Lanka's web-
based information service could be drawn
upon and expanded to cover this function.

The Use of Welfare Funds

The use of Welfare Funds, although useful
as a concept, has not always ensured that
funds are made available to migrants or
their families.'"” In the absence of other
redress for abused migrant workers (who
have been unable to recover as against for-
eign employers or agents), Welfare Funds
should be required to make provision for
compensation. This would be a direct and
relevant use of funds, collected from
migrating workers prior to departure, and
would provide a readily accessible source
of compensatory relief for those with no
other form of economic redress.

Wider Involvement of Civil
Society Groups and Trade

Unions

Civil society bodies and trade union groups
in particular can function as an important
monitor of migrant workers' rights and
protections, independent of state mecha-
nisms. Currently however, a number of
practical and organisational difficulties ham-
per this process.

Trade unions have traditionally demon-
strated suspicion of migrant workers,
accepting the now discredited views that
migrant labour displaces indigenous labour
and suppresses wage levels.Additionally, the
activities of trade unions have been heavily
suppressed in many of the major receiving
countries. However, more recently, trade
unions have sought a more active and inte-
grated approach to the issue of migrant
labour.

Unions have acknowledged a number of
significant issues in relation to migrant
labour, including the difficulty of assisting or

representing members abroad, fear of
attracting attention on a political level, lack
of resources and the restrictive policies
existing in major receiving states.
However, the ICFTU-APRO Social Charter
for Democratic Development, set out in
1994, made recommendations representing
a changing approach. The Charter urges
unions to pay attention to migrants, engage
in tripartite consultation in relation to the
rights of migrants, to affiliate to various ILO
organisations relating to migrants and to
press for ratification of the various migrant
labour conventions. Whilst the South Asian
economic crisis of the 1990s caused a set-
back in trade union attitudes to foreign
migrant labour, the unions recommitted
themselves to furthering the interests of
migrant workers at the ILO Asia Pacific
Regional Trade Symposium on Migrant
Workers, in December 1999.'%

Trade unions and wider civil society groups
have an important part to play in securing
and ensuring the rights of migrant workers
abroad, with the obvious starting point of
ensuring strong labour networks in their
home states, which can then be interna-
tionalised through networks and linkages
with organisations in receiving states.

The Position of Women

The position of women requires particular
consideration. Women make up in excess
of 50 percent of the world's population.
The background of discrimination faced by
women is well documented elsewhere and
the need to recognise women's rights as
human rights is reflected in the various
equality provisions of the UN framework
of Conventions discussed above, and the
CEDAW in particular.

Females are affected by migration in a num-
ber of ways, as migrants; and the depend-
ents of migrants; as those left behind by
migrants; and as a group particularly vul-
nerable to undocumented migration and
trafficking. Whilst a detailed analysis of the
difficulties faced by women in particular is
beyond the scope of this paper, mention
should be made of the strategies currently
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adopted by the states reviewed and the
need for reform.

As has been seen, a humber of the states
reviewed have and continue to restrict the
rights of female potential migrants, by age
and/or by job category. Only Nepal
includes in its legislative framework a non-
discrimination requirement in recruitment.
Restrictions on female migration have gen-
erally been justified by states on two bases:
protection from exploitation and the need
to protect social stability and family life.
The latter concept is based around stereo-
typical ideas of female roles, as caregivers
and should not be used to justify the
restrictions on women's life choices.

The risk of exploitation is real. Women are
at increased risk when they work, for
instance, in isolated domestic settings and
they can become subject of abuses of a
physical and sexual nature whilst working
abroad. However, it is naive of states to
base policy on ideas of protection which
exclude women from migration choices.
Given that one of the major drivers of
migration is poverty, and that women often
carry the double burden of poverty and

care, many choose or are forced to consid-
er work options outside their own state.
Where legal migration is prohibited,
women are forced to utilise undocumented
methods of migration, and thus the state
increases their risk of exploitation and
exposure to trafficking.

A rights-based approach would instead
acknowledge the right of women to
migrate, whilst providing, as part of the
state's general protections, specific safe-
guards for women to address particular
vulnerabilities. Education, publicity and pre-
departure briefings would play an impor-
tant role in managing vulnerability. Drawing
attention to the risks of trafficking and sex
work would be valuable, as would alerting
women to their rights should they have
travel documents confiscated or suffer
abuse at the hands of employers. The pro-
vision of female staff, an important accom-
modation for women who may feel cultur-
al constraints in approaching male staff, in
consular offices/as labour attaches are
measures already implemented to some
extent by states with high levels of domes-
tic service migrants.
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Section 6

Recommendations

he following summary of recom-
mendations is made in relation to
the states surveyed.  States
should:

® Adopt visa-free travel arrange-
ments within SAARC.

The adoption of visa free travel would facil-
itate freedom of choice and movement for
citizens in accordance with the require-
ments of various international treaties. The
current failure of the SAARC states to
facilitate visa-free travel restricts space for
recognition of the rights of individual citi-
zens, and the traditional migratory ties
between the SAARC states.Visa-free travel
across the SAARC would better allow the
SAARC citizens to avail themselves of the
economic opportunities arising from
migration, particularly at a time of global
economic turbulence.

® Remove limitations on migrants'
freedom of movement in the form of
exit controls.

The imposition of exit controls forms a sig-
nificant barrier to freedom of movement,
impacting in many states on those less able
to negotiate the complex procedures
involved (as many states exempt profes-
sional/skilled migrants or define clearance
requirements in terms of unskilled labour).
The levels of manipulation and corruption
involved in the administration are drivers
towards undocumented/irregular migra-
tion, which in turn attracts criminal penal-
ties. A reconfigured approach would pro-
vide for individual autonomy whilst retain-
ing regulation of mass migration by licens-
ing of agents and the proper policing of reg-
ulatory systems.

® Have in place regulated and
minimum cost agency-based systems

handling large-scale calls for migra-
tion, increasing potential access by
the poorest sections of society.

Mass, short-term, migration, to particular
regions is likely to continue as a pattern of
migration for the foreseeable future (even
allowing for changes in demand due to the
economic downturn). Whilst restrictions
upon individuals should be lifted, the man-
agement of mass placements will need to
continue to be regulated to prevent
exploitation and abuse of migrants. It is
likely that use of the prevalent existing sys-
tems of licensing agents, would continue. It
will, however, be necessary to ensure that
such systems provide low-cost access, in
order to open the possibility of migration
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with its attendant economic benefits, to the
poorer sections of the society, who are
currently excluded. Streamlining systems,
limiting fees and costs, and properly polic-
ing systems to prevent overcharging/cor-
ruption will be necessary parts of widening
migratory opportunities to the poor.

Increase the level of licence fees
payable by licensed agents.
Evidence has demonstrated that low levels
of licensing fees and guarantees have
allowed potentially unscrupulous and/or
under-resourced agents to function in the
market, widening opportunities for the
exploitation of migrants. Raising fees and
guarantee levels is likely to move such
agents out of the market, increasing the
reliability and trustworthiness of those
who remain. Higher fee levels are likely to
restrict the market to those agents with
sufficient experience and contacts to
ensure that successful placements are
made.

Effectively regulate the market,

eradicate unlicensed agents and
enforce penalties for overcharging
and other malpractice.
Current levels of regulation, in terms of ini-
tial licensing, license renewals and policing
of services, particularly in relation to fees,
are clearly inadequate. The levels of avail-
able data on the licensing process and
policing are minimal/non-existent.
Transparency in the licensing system is
required. The removal of limitations on
prosecution (as is the case in India) and the
effective prosecution of agents abusing the
regulatory system are also required. The
example of Bangladesh is the most
extreme, requiring the regulation or
removal of the current, unregulated, dalal
system.

Simplify procedures in order to
minimise opportunities for abuse
and corruption.

The systems of regulation across the vari-
ous states surveyed are complex and
require multiple contacts with agents,
banks, bureaucrats and officials. These mul-

tiple contacts add complexity to systems
aiming, theoretically, to protect those who
are likely to be low-skilled and economical-
ly vulnerable. A simplified system, more
navigable by those without higher levels of
education, and minimising contacts with
multiple agencies, will reduce opportunities
for abuse and empower migrants to utilise
mechanisms without additional exposure
to abuse and risk.

Negotiate regional and bilateral

arrangements, safeguarding labour
rights of migrants and ensuring
access to legal redress for victims of
abuse.
Whilst current attempts and bilateral
agreements have proved problematic in
safeguarding the position of migrants,
instead being limited by competitive drivers
and serving to restrict the personal rights
of migrants, change in the existing order is
possible. Bilateral arrangements have the
potential to provide genuine advances in
the protection of migrants, by avoiding the
limitations of international law and issues of
state sovereignty. In order to avoid state
reluctance to agree to better standards and
protections (on the basis of the fear that
the state's pool of labour will be seen as
uncompetitive), a regional approach could
be adopted, ensuring consistency and
increasing the bargaining position of the
SAARC states in discussions with the
major labour-receiving states. Major receiv-
ing states have been reluctant to engage in
discussions on labour standards and access
to basic labour rights. They are, however,
heavily dependent upon migrant labour, the
majority of which is provided by the states
reviewed.Acting collectively would increase
significantly the possibility for agreements,
which would genuinely benefit migrants in
terms of rights and conditions.

Adopt the principle of joint lia-
bility as between agents and foreign
employers in their domestic legal
systems.

The concept of joint liability as between
local recruitment agents and foreign
employers provides a significant safeguard
in relation to migrants' rights whilst abroad.
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The potential for abuse of terms and con-
ditions is considerable and the failure to
adhere to terms, in relation to pay, accom-
modation, food etc. is widespread. In the
major labour-importing states, the exclu-
sion of foreign migrant labour from labour
rights and the judicial systems is frequent.
Migrants therefore have little or no redress
in the event of dispute or contractual
breach. Even where access to rights can be
secured, the transient nature of migrant
placements and the cost involved will limit
access to judicial systems in practice. The
protection of such rights in the sending
state represents a major advance in provid-
ing access to redress. Liability on the part
of agents would represent a sensible place-
ment of risk and would be likely to increase
standards, with agents being unwilling to
accept calls for labour from employers with
a past history of malpractice or insufficient
evidence of funds/arrangements/availability
of work.

Establish education, training and
information networks, based on the
Filipino and the Sri Lankan models.
Increased information and training will
serve to protect migrants by empowering
them with the knowledge and the tools to
better negotiate life once placed abroad.
Such networks also benefit the sending
state, by increasing the potential pool of
migrant labour beyond those with current
access to information and will render
migrants more competitive in the world
market. Information increases transparen-
cy and accountability. The use of a web-
based model, such as that seen in Sri Lanka,
would be beneficial and provide wide scope
for access. Education and training initia-
tives, monitored by the state, would pro-
vide standardised and relevant skills, which
would equip migrants for life abroad and
benefit them on their return.

End the discriminatory exclusion
of women from migration.
The various states surveyed have shown
mixed responses to the issue of female
migration. It is important for each state to
recognise the right to migrate is equally
applicable to female citizens and that

restrictions on female migration are dis-
criminatory. There is need to provide pro-
tection for women in the migration
process, given their particular vulnerability
to exploitation and trafficking. Such pro-
tection is best achieved through regulatory
regimes, education and training, as opposed
to exclusion from migration rights which
limits female choice and drives women
towards undocumented migration.

Adopt a principle of non-dis-

crimination in labour recruitment
for migration.
In order to further the rights of women
within the sending state and upon migra-
tion, states should adopt the model of
Nepal and enshrine in legal provision a
principle of equality and non-discrimination
in order to provide equality of choice and
treatment in the migration process.

Encourage trade unions and civil

society groups to become involved in
the monitoring and mobilisation of
migrant labour.
In addition to state monitoring of migration
and rights, it is important that states recog-
nise the role and value of civil society
groups, particularly trade unions. Trade
unions are uniquely equipped to recognise
and respond to labour issues.The strength-
ening of trade unions in sending countries
and facilitating their ability to build links
and operate internationally will be an
important step in improving and safeguard-
ing the rights of migrants. Trade unionism
has been traditionally prohibited or tightly
circumscribed in major labour receiving
states. Efforts should be made bilaterally
and regionally to increase the ability of
labour to organise in receiving states in
terms of both indigenous and migrant
labour.

Ratify the ILO labour conven-
tions and the CRMW.
It is vital that all states take adequate steps
to implement international labour stan-
dards for both indigenous and migrant
workers.
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Ratification of the various international
treaties is an essential step in so doing.
Whilst acceptance of obligations on paper
is insufficient, the failure of a majority of the
SAARC states to accept even minimum
international obligations is unsatisfactory.
Ratification is a required step in protecting
the rights of workers within sending states,
providing a benchmark for proposed terms
and conditions for those migrating, and for
leverage to apply labour standards in
receiving states.

Adopt a "life-cycle of migration"
policy.
It is vital for states to recognise the impor-
tance of a holistic approach to internation-

al migration if their citizens are to fully ben-
efit from the potential advantages of migra-
tion. This requires an approach which max-
imises the choices of migrants, empowers
them through information and training,
provides maximum protection for their
rights both in the sending and the receiving
state, and supports them upon return.
Ensuring that there is in place a national
plan for migration, a properly regulated sys-
tem of control of those operating the
migration channels and the opportunity of
migrants and returnees to invest their
remittances and skills in their home state is
an important component of labour policy
in the SAARC states, but remains one
which is largely overlooked at present.
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